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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

CHARLES S. MERRILL, CLARENCE

MERRILL and SOREN RASMUSSEN,

Appellants,

V.

UNITED STATES OF AMERICA,

Appellee.

SUPPLEMENTAL BRIEF OF APPELLANTS

The granting of the petition for rehearing presents

for further review the appellee's contention that this

Court erred in its original opinion, filed October 19, 1937,

(92 Fed. (2d) 395) in holding:

''Thus it is seen at the time the letters were
written and delivered the fraudulent scheme de-

scribed in the indictment had been abandoned and
was no longer in existence. It cannot, therefore, be
said that defendants caused the letters to be delivered

for the purpose of executing the fraudulent scheme.''

The record in this case does not disclose any evidence
that the stock selling campaign was in existence after

September 1931.

THE RECORD AFFIRMATIVELY ESTABLISHES
THE END OF THE PLAN TO SELL MERRILL

STOCK BY SEPTEMBER 1931

{a) The evidence of the appellee.

The record does contain the following uncontradicted



evidence introduced by the Government as part of its

case, establishing affirmatively that all stock sales had ter-

minated by September 15, 1931.

(1) The sale to M. 0. Porter is referred to in the

brief of appellee in support of its petition for rehearing

(p. 2) inferentially as the latest sale. But Porter testi-

fied:

"I purchased my stock September 3, 1931, in

Utah." (R. 596)

The final payment by Mr, Porter in December 1931, and
the receipt of his stock certificate in the same month does

not in any wise show any sale of stock after September,

15, 1931. Even this isolated transaction was closed ap-

proximately four months before the first indictment let-

ter was written. (R. 31, 547) Moreover, from the testi-

mony in the record bearing upon this single sale (R. 591-

596), it appears, altogether without contradiction, that

the payments after September 3, 1931, were voluntary

and not the fruits of a campaign to collect.

The analysis which the appellants have already made
of the testimony of the ''victim" witnesses stands un-

challenged and unshaken. {Appellants' Br., pp. 9-10) This

analysis clearly demonstrates the Porter transaction to

have been the last. The appellee would have it appear

that it was but newly discovered; to the contrary this

Utah sale has been constantly in the minds of Court and

counsel from the beginning. It appears, as we have indi-

cated, in our first brief in this Court. {Appellants' Br.,

pp. 9-10)

(2) That the stock selling campaign in Montana
terminated is eloquently shown by the testimony of the

Government's auditor, J. M. Baker. (R. 726-727) Mr.

Baker says:



"During my investigation of the books of this

company I analyzed the accounts receivable, subscrib-

ers ' accounts on the books of the Merrill Mortuaries

to determine that. There was a total stock in money
sold in Montana during the time they had their stock

campaign in progress, as shown by that account, of

$455,550.00." etc. {italics ours)

But not one sale after September 3, 1931, was disclosed

by Mr. Baker, or in fact by any other witness.

(3) Mrs. Minnie H. Hogan testified on behalf of

the Government that she purchased stock in August 1930

(R. 760)

:

*'I finished my payments during the early sum-
mer of 1931. I went east and was compelled to stay

there a year. When I came back I went up to see

them, and it was in the hands of the receiver." (R.

765)

It is clear, therefore, that the last payments of any kind
made by this subscriber to the appellants were com-
pleted in the early smnmer of 1931. The Hogan and the

Porter sales are the only two mentioned by the appellee

in its brief in support of its petition for rehearing.

(4) The Montana stock sales campaign was limited

to September 15, 1930, in the license granted the Merrills

by the Investment Commissioner of the State of Montana
under date of June 2, 1930, introduced by the appellee.

(R. 256-258; Exhibits 9-10) An express "limit upon the

time of these sales was fixed, without contradiction (R.

257):

"In addition thereto we wish the time extended
only until the 15th of September, 1930."

This extension is the last authorization given in evidence
for the Montana sales, and the last date appearing for



the Montana sales. No violation of the time limit imposed
by this permit is suggested or urged.

It was noted by this Court in the original opinion

(92 Fed. {2d) 396)
:"

"All the indictment letters are alleged to have
been delivered in Montana".

None of the indictment letters then could have in any wise

aided sales campaigns in any other states.

Further it is not to be overlooked that Montana was
the field of greatest activity. The stock sales there were
the heart of the prosecution's case. Twenty-nine of the

victim witnesses came from Montana; six only from all

the other states. The venue of the indictment is laid in

Montana; 80% of all the stock sold was sold in Montana
(R. 726-727).

(5) On March 18, 1930, Charles S. Merrill wrote to

Mr. Wuerthner, who was then the trustee appointed to

receive the proceeds of the Montana stock sales (R. 281),

that "our campaign should be short." (R. 282-283) The
appellee offered this letter in evidence.

(6) Robert H. Whitehead testified for the Govern-

ment (R. 291-346, 1034) that he sold burial certificates

for the Deseret, then "a sort of stock certificates." for

the old Mutual Mortuaries, and finally "stock in Montana
of the Merrill Mortuaries, Inc., employed by Charles S.

Merrill". (R. 292) He adds, "I was selling in 1929 and
1930." (R. 345) Then, geographically, he fixes the scene

of his activities (R. 345)

:

"There was some difference between stock in

the corporation and sale of burial certificates. I sold

both kinds. I did not do both things simultaneously

in Montana. I do not think I was anywhere else."

He continued his employment until "I was discharged

by the receiver." (R. 342) It is unthinkable that this

witness, who had been with the Merrills since "the fall



of 1928" (R. 292), would have limited his sales to 1929
and 1930, would not have told of other sales and of a
further selling campaign thcne in 1931 and thereafter, if

such were the fact. In short, tlie testimony of Mr. White-
head, which refers pointedly to Montana sales in 1930
and not later (R. 345), is eloquent that in Montana there

were no stock sales after that year. This conclusion is

inescapable.

(7) All correspondence after tlio fall of 1930, intro-

duced by the Government, refers to stock already sold,

not of sales to be made. Typical are the following letters

:

Letter of September 30, 1931, to Thomas Roszyk.
(R. 652-653, Ex. 47) Here it is written (R. 652)

:

^^At the time of the selling of our stock in the

State of Montana, it was calculated that the sub-

scriber be given his choice as to how the stock sub-
scribed is to be retired ..." (italics ours)

Again (R. 652)

:

"It is our desire to determine from our stock-

holders as to what their wishes are in connection with
the retirement of their stock ..." (italics ours)

So also in the letter of September 4, 1931, to Mr.
James Donovan (R. 669, Ex. 40)

;

" ... it was calculated that the subscriber be
given his choice as to how the stock subscribed is

to be retired." (italics ours)

And later (R. 669)

:

''It is our desire to determine from our stock-

holders as to what their wishes are in connection with
the retirement of their stock." (italics ours)

Instances of which the quotations just made are typical
might be multiplied over and over again.



(8) Mr. Zill, a stock salesman at Missoula, Mon-
tana, produced on behalf of appellee a letter dated August
6, 1930, from Charles S. Merrill to his salesmen in the

field. (R. 680-681, 683, 684) AVe quote from this letter:

"We have just a few days left in which to wind
up our sales".

The date of this letter, August 6, 1930, is significant in

the light of the Montana permit to sell stock limiting the

sales to September 15, 1930.

(9) A. L. Scandon, a witness called by the appellee,

was employed by the Merrill Mortuaries up to May 1931.

(R. 490) He did the "necessary bookl<;eeping on the sale

of the stock in Montana." (R. 490) Particularly, he

"kept track of the stock sale in Montana." (R. 491) The
record shows much of the Montana stock was to be paid

for in installments. The dates of Mr. Scandon 's employ-
ment fit perfectly with September 15, 1930, as the end of

the Montana sales, all of which w^ere cleaned up in the

office and on the books of Mr. Merrill and his associates

by April or May 1931.

(10) Mary Ward was Merrill's bookkeeper at Mis-

soula, Montana. (R. 495). Her employment lasted from
an uncertain date in 1930 "until April, 1931". (R. 495)

(11) Mr. Zill, a Merrill salesman in Montana (R.

680), worked only from May to September 1930 (R. 680,

683, 685).

(12) The Government introduced the minutes of a

directors' meeting of Merrill Mortuaries of October 7,

1930 (R. 721-722). There it was recorded with direct ref-

erence to stock sales in Montana (R. 723)

:

"President reported the sale of stock closed, and
that the sales campaign on certificates had been

started."



This minute is in exact agreement with the earlier testi-

mony of Mr. Whitehead for the appellee that he did not

sell stock and certificates "simultaneously in Montana."
(R. 345)

By all this evidence the United States is bound. The
case for the prosecution affirmatively shows the Montana
sales closed during 'September 1930; all collections there-

for wound up during the months immediately following.

(13) The Washington stock sales began early in

1931, had ceased by September 1931. The Government's
witness, Warren Latham, testified specifically here (R.

348):

"Early in 1931 I met them (Thomas Merrill and
Clarence Merrill) in Spokane, and they had a conver-

sation with me about the sale of stock in Merrill

Mortuary Company. They told me they had come
to Spokane to establish a mortuary there and they

were selling stock there and wanted to interest me
in the business. They wanted to sell me stock in the

Merrill Mortuary Corporation."

On cross examination this date is fixed more precisely

as "early in 1931, I think, in January, first." (R. 350)

(14) Mr. Hamm, another witness tendered by the

prosecution, and a Merrill stock salesman in Washington
(R. 478), testified as follows (R. 478-479):

"Sometime after October 1930, at the request of

Charles Merrill, I sold the stock of the Merrill Mor-
tuaries in Washington, for the matter of some three,

possibly four months."

On cross-examination, he amplified his testimony (R. 480)

:

"I sold the stock of the corporation after the

sale of my establishment in 1931, January, February
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and March, ... I ceased to sell stock in the company
along in the midst of July, 1931."

(15) The appellee's witness, Sophie Meserer, who
purchased stock at Yakima, Washington, fixed the date

of her transaction (R. 486) as February 9, 1931 and by
her testimony elsewhere on cross-examination as "about
the 9th or lOth of February, I think." (R. 488)

(16) Richard M. Peterson, of Spokane, Washington,
testified for the appellee as a stock purchaser. (R. 604)

On cross-examination he put the date of his purchase "in
the spring of 1931". (R. 607)

The foregoing are the only witnesses for the Govern-
ment from Washington. But Mr. Baker, the Government's
auditor, testified to an analysis made by him of the sub-

scribers' accounts for that state, as he did for Montana.
(R. 727) Again, Mr. Baker makes no mention of any
trace of sales there after the spring of 1931, but speaks

specifically of the "time they had their stock campaign
in progress" and undertakes to give the results of a

specific campaign and not of an interminable program.

(17) The appellee offered the minutes of a meeting of

the directors of the Merrill Mortuaries of March 17, 1930.

(R. 323-327; Ex. 1-a) Therefrom, as a part of the prose-

cution's case, it appears (R. 325)

:

"Progress under the Utah permit covering Com-
mon and Preferred Stock was then discussed. Sale

of said stock was unanimously ordered stopped. The
General Manager then stated that he had already

written a letter to the Commission relative to the

sale and would see that no more sales were made and

that the permit was properly closed." (italics ours)

The pertinency of this excerpt from the evidence,

which goes to make up the case of the United States, is

apparent, if it be called to mind that admittedly the ap-



pellants undertook the sale of stock and burial certificates

in Utah before their activities reached Montana. (R. 910)

The activity in Utah, first undertaken, was abandoned as

this minute recites because of the difficulties encountered

in securing the approval of the Utah Securities Commis-
sion. These difficulties, the case for the United States

also explains and elaborates. {R. 384-386, Ex. 77, Appli-

cation to Sell $160,000.00 worth of stock, withdrawn March
20, 1931, R. 398, Ex. 80; R. 386-392, Ex. 78, Application

to Sell $125,000.00 worth of stock denied April 24, 1931,

R. 398, ^.r. 80; R. 393-394, Ex. 79, Amended Application

to Sell $50,000,00 ivorth of stock, granted June 2, 1931,

for sales to officers, directors and interested persons upon
specified conditions, R. 400-402, Ex. 82).

(18) The Utah stock sales were limited in any event

to persons interested in the company, and in other partic-

ulars, as appears without contradiction from the Govern-
ment's case {R. 402)

:

"(6) The company shall agree with this Com-
mission that it will not engage m a general sales

campaign but that #2 M. M. I. the stock shall only

be sold to officers and directors of the company and
other persons interested in its development.

"As soon as the above conditions have been
properly accepted by your board of directors and
this Commission formally notified, registration will

be entered." (italics ours)

It is not shown anywhere by the prosecution that

this restricted license was ever accepted, that registration

was ever had, that any campaign under this authorization

was ever launched. (Compare Pet. for Rehear., p. 5) The
prosecution does not contradict the affirmative evidence of

the end of all stock sales in September 1931.

(19) That even a limited sales campaign in Utah
to directors, officers and persons interested in the com-
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pany was ever undertaken does not appear from the

record. Having offered evidence of the voluntary cessa-

tion by the appellants of their Utah efforts, of the denial

of their applications for authority to sell generally, and
of the limited authorization finally granted, the Govern-
ment rests its proof on this phase of the case without
more. In addition to the Skola sale of September 13, 1929,

it offers evidence of specific sales to but two persons in

Utah, viz: to Mrs. Robert Bridge, of Salt Lake City, be-

tween January and April 1930, and again in July 1930 (R.

591-596), and to M. 0. Porter on September 3, 1931, already

discussed. Without detail or comment Mr. Baker for the

Government lumps all the sales for Utah, Nevada and
Wyoming at $31,679.50. (R. 727) No evidence of a sales

campaign in Utah at any time is offered. The appellee

has proved here nothing but the announced intention of

the appellants to stay out of Utah.

Of evidence detailing Wyoming and Nevada sales

there is none.

(20) Florence Stephenson Thayne, a witness for the

Government (R. 285), and a stenographer in the employ
of the Merrills from April 1930, until "after the re-

ceivership." {R. 285-286), testifies to neither stock sales,

collections nor activities during the time of the indict-

ment letters. Yet Mrs. Thayne wrote and signed the let-

ters set out in the indictment in Count One (R. 28-29),

Count Two (R. 31), Count Three (R. 33-34), Count Four
(R. 36-37), Count Five (R. 39), and Count Seven (R. 45).

Significantly she was not indicted.

It is altogether improbable that, if stock sales or col-

lections were afoot after April 13, 1932, and during the

period of these letters written by her, Mrs. Thayne or

Miss Stephenson, as she was then known, did not know
fully of the fact. It is equally improbable that, if she

knew of such activities so essential to the case for the

prosecution, the district attorney overlooked this all im-

portant testimony. From the letters, which this witness
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wrote, she appears to have a comprehensive knowledge

of the affairs of the corporations at bar.

Her silence is rather a tacit admission by the United

States of the fact that the so-called sales campaign, viz:

the sale of Merrill stock and collections therefor, had
ceased entirely long before April 13, 1932. Mrs. Thayne
was repeatedly on the stand, available as a witness to

the Grovernment, had it chosen to call her to establish

the fact of an existing scheme after April 13, 1932. That
she M^as not questioned upon this matter at all raises

immediately the inescapable inference that her testimony

would have been unfavorable to the contention which the

United States now makes. Her silence is eloquent, for

the burden of proof here as well as elsewhere upon this

prosecution was with the appellee.

(21) The United States introduced Exhibit 157, a

copy of the income tax return of Charles S. Merrill for

the year 1929, showing his gross income for that year
to be $31,222.44. (R. 968, 970, Ex. 157, certified as a part

of the record in its original form) Likewise it offered

Exhibit 158, a copy of Mr. Merrill's return for the year

1930, showing commissions paid him on the sale of stock

amounting in gross to $77,045.50. (R. 973-975, Ex. 158,

certified as a part of the record in its original form) But
there was no offer to prove a similar or any income for

Mr. Merrill or any of his associates during the year 1931
or 1932.

Again, the proof which the Government did make,
viz: of an income during 1929 and 1930 from stock

sales, is particularly significant in the light of its failure

to make a like proof covering the period of the indictment
letters. If Mr. Merrill's gross income for 1930 was in

round numbers $77,000.00, paid to him on account of the

stock sales for that year, it is unthinkable that similar

proof would not have been made for the years 1931 and
1932, if during those years there were income from this

source.
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The case for the United States is all one way; and all

the evidence for the defense is the same effect. There is no
conflict.

(b) The evidence of the appellants.

Rather the fact is conceded, the issue is solely one of

law for the Court to determine. Therefore, we note short-

ly by way of conclusion the consistent agreement between
the evidence given by the appellee and that of Charles S.

Merrill, the other appellants, and their witnesses.

(1) In Montana the active sales campaign closed,

Mr. Merrill testified (R. 929), on September 15, 1930.

Of Washington he says (R. 964)

:

"We commenced the stock selling campaign in

Washington early in the year 1931 after the depres-

sion had started to show up about ^lay or June in

Montana, and in Washington it hit us about the same
time. '

'

(2) Of the final abandonment of the whole sales pro-

gram in Montana, Washington, Utah and elsewhere, Mr.

Merrill says, as we have more than once heretofore noted

(R.943):

"By the last of August 1931, everything had
stopped ; we abandoned the entire program in August
1931 . . . There were no sales of either burial certifi-

cates or stock after August 1931."

(3) Note, by way of confirmation of the other evi-

dence adduced by the appellants, Mr. Croxford testified

(R. 798, 801)

:

"The stock sales campaign in Montana closed

sometime around the 1st of September, 1930."

Earlier he says (R. 800):

"No mortuary was established in Great Falls

until after the stock sales campaign was concluded."
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Of the date when that mortuary was established, Mr.

Croxford testifies (R. 801)

:

''I was connected with the mortuary opened in

Great Falls on September 20, 1930 . . . We began to

function at our temporary mortuary on September
20, 1930."

(4) To exactly the same fact, and we suggest again

without contradiction, the appellant, Clarence Merrill,

testified (R. 990)

:

"... The first I had to do for the Merrill Mor-
tuaries was the sales, and I was engaged in the

Montana campaign until September 15, 1930, if I

remember right. That is when the stock sales closed.

I stayed on the certificate sales in Montana visiting

all the branches." (italics ours)

Later on cross examination this uncontradicted testimony
is repeated (R. 997)

:

"I was selling stock in Montana from the first

of April until the campaign closed September 15,

1930."

(5) Thomas S. Merrill corroborates appellee's case

with reference to Washington sales (R. 979)

:

" ... In January or February, 1931, I went to

Washington to sell stock of the Merrill Mortuaries,
Inc. I did not sell certificates in Washington. I

wound up my sales in Yakima in August 1931, then
I went to Salt Lake City."

On cross examination (R, 980)

:

" ... I finally stopped selling stock or certifi-

cates in August 1931."
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It must be noted here, moreover, that it was upon the

case for the prosecution, as we have here analyzed that

case, corroborated by the testimony of the witnesses for

the defense, that Thomas S. Merrill was acquitted by
direction of the court. (R. 978, 1041) As to this defendant
below, it was accepted by the trial court as a fact not

only that there was no evidence in the record to connect

him with any stock sale or stock selling campaign after

August 1931, and no evidence of any such sales there-

after made or attempted, but also that there was an
affirmative showing of his abandonment of the plan to

sell stock by his employment during the latter part of

1931 and 1932 at the Portland mortuary, first as a bill

collector and later as manager. (R. 985-986)

This fact, accepted as conclusive of the motion made
by Thomas S. Merrill, must at least be taken as uncon-

tradicted upon the motions of the other defendants and
upon this appeal, which presents the same question. So
inextricably were the activities of Thomas S. Merrill

intertwined with those of the appellants and of the other,

defendants; there can be on this record no limit fixed

for his participation in the selling campaign, no point of

time where he affirmatively separated himself from the

design to sell stock, which is not alike the limit in time

of the plan as to all the others, which is not similarly the

time when the appellants and all their associates affinna-

tively divorced themselves from the artifice, if such there

were.

When the appellants furthered sales of stock, Thomas
S. Merrill participated from the very beginning. When
Thomas S. Merrill gave up selling Merrill stock there

were no further stock sales afoot, the entire program
had been discarded. If August 1931 marked the end of

the plan to sell Merrill stock for Thomas S. Merrill, then

that date is the end, because all his associates, including

the appellants, were through with this part of their bus-

iness. If Thomas S. Merrill affirmatively divorced him-

self from the activities, which the indictment charges, by
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going to the Portland mortuary, there to collect bills and

take over the everyday business of that establishment,

then the appellants likewise affirmatively separated them-

selves from the design to sell stock by ceasing all further

efforts to that end and thereafter devoting themselves

entirely to the ordinary business from day to day of their

various mortuaries.

(6) C. L. Nielson testified for the appellants (R.

985), that from the latter part of 1931 on Thomas S.

Merrill was first employed at, and then managed, the

Portland mortuary. The one line of testimony, uncontra-

dicted and in entire agreement with all the evidence of-

fered by the appellee, worked the acquittal by direction of

the court of Thomas S. Merrill.

The other testimony, equally \^athout contradiction

and equally harmonious with the case of the prosecution,

is certainly as cogent in fixing for the appellants likewise

the end of the plan to sell stock and their affirmative

withdrawal. As with Thomas S. Merrill so with the ap-

pellants, it is not the uncorroborated testimony of Charles

S. Merrill or of any of his associates or witnesses which
is to be accepted as decisive. Rather it is the whole

trend and force of the case for the appellee, emphasized
and strengthened by the uncontradicted testimony of the

appellants and their witnesses.

(7) Mr. Ralph Davidson, who was employed as the

advertising manager (R. 912, 852), worked through the

period of the stock sales which the evidence otherwise

establishes, viz: from the "spring of 1930 through until

July, 1931." (R. 912) This employment and these dates

are uncontradicted by anything in the case of the appellee.

These facts fit exactly with all the facts proved by the

United States.

The single conclusion is that Mr. Davidson's work as

advertising manager in connection with the sale of stock

came to a common end with the stock sales. That he was
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not called to testify as a witness or his absence explained
concedes the appellants' contention here.

(8) Likewise it is not contradicted that Anton Stre-

bel, an accountant in the employ of the Deseret and Mer-
rill Mortuaries (R. 850-851), some of whose duties were
the supervision of the "salesmen in various localities, to

see that the funds were properly accounted for." (R. 851),

was released in May 1931. (R. 853) The period of Mr.

Strebel's employment and the date he left the companies
coincides exactly with the proof in the case for the ap-

pellee that by the spring of 1931 the volume of sales had
sharply diminished, by the end of that summer had ceased

entirely.

It is with all this evidence that the entire case for the

appellee is in accord. There is no evidence to the con-

trary. The finding otherwise by the jury is based upon
neither direct testimony nor a legitimate deduction from
any circumstances proved. The contrary verdict by the

jury rests upon nothing more substantial tlian speculation

'and prejudice. It has no support in the evidence at all.

(9) Charles S. Merrill's further testimony (R. 943-

950) was that, when the indictment letters were delivered,

there were no sales of stock under way, no intent to make
any sales, no effort put forth to collect for sales made, no

intent to further any scheme such as the indictment charges.

On the whole face of the record, particularly the proof, we
repeat, offered by the appellee, the finding to the con-

trary is wholly without any legtimate basis. The finding

by the jury that in fact the device was alive after April

13, 1932, rests upon nothing at all.

(c) Recapitulation.

The United States has charged in the indictment an
artifice to defraud investors "residing in the State of

Montana, and elsewhere", who were desirous of investing

or could be induced to invest their money and property
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in the stocks "of corporations en,2:a,c:ed in the undertaking

business", etc. (R. 3-4) The United States has further

charged that the life of this scheme extended from March
27, 1928, to March 20, 1934. (R. 3) The United 'States has

further charged that these investments were to be ac-

complished by sales of preferred and common stock of

the Merrill Mortuaries, Incorporated (R. 10), induced by
a great variety of alleged fraudulent pretenses and repre-

sentations. (R. 11-27) So much for the burden of the

indictment which the United States has assumed.

Its proof shows a considerable volume of sales

througli September 1930 in the state of Montana, a

markedly less number of sales in the state of Washington
extending not beyond the summer of 1931, and thereafter,

in 1931, a single sale in Utah on September 3, 1931;

nothing more. Its proof shows affirmatively the complete

termination by September 1931 of any design to sell

stock. After that date its proof shows affirmatively that

the appellants turned away from selling stock to occupy

themselves exclusively with the operation of the mortu-

aries which they had established.

In short, the proof shows affirmatively and conclu-

sively that the artifice was not in existence, as the indict-

ment charges, to March 20, 1934, nor at all after Septem-
ber 15, 1931. That artifice, if such it were, was not alive

at the time the indictment letters were written. It had
been theretofore concluded and abandoned.

The twenty-one foregoing specifications taken from
appellee's testimony and the nine from that of appellants

conclusively establish the abandonment, termination and
accomplishment of all stock sales prior to September 15,

1931. These thirty items sum up completely the entire evi-

dence on this point. No artifice as alleged in the indictment

existed after September 15, 1931. The Government, there-

fore, has failed to prove this material allegation of the in-

dictment. There is no conflicting evidence to be considered.

This analysis demonstrates with certainty that the

opinion filed in this Court and cause on October 19, 1937,
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is sound and correctly interprets the facts at bar. (See
Merrill v. United States, 92 Fed. {2d) 395)

II.

THE OPINION OF OCTOBER 19, 1937, ACCORDS
WITH THE RULE OF HYDE V. UNITED STATES,
225 U. S. 347, 32 S. CT. REP. 793, 56 L. ED. 1114, AND
BROWN V. ELLIOTT, 225 U. S. 392, 32 S. CT. REP.
812, 56 L. ED. 1136.

The indictment in this case does not contain a con-

spiracy count. (R. 2-55) Strictly speaking, then, there

is no charge of conspiracy under Title 18, United States

Code, Section 88; and upon the trial below the court ex-

pressly committed himself to the view that a conspiracy

was not in question. (R. 525)

Therefore, the opinions of the Supreme Court of the

United States in Hyde v. United States, 225 U. S. 347,

32 S. Ct. Rep. 793, 56 L. ed. 1114, and Broum v. Elliott,

225 U. S. 392, 32 S. Ct. Rep. 812, 56 L. ed. 1136, serve only

as analogies, which are that under Section 88 there is the

allegation, first, of an unlawful conspiracy and, second,

of an overt act in furtherance or aid of its object. At bar,

the charge is, first, of a fraudulent device, and, second,

of a use of the mails in furtherance of that unlawful

object.

The Hyde and Brown cases hold in substance that the

period of limitations begins to run from the date of the

last overt act done in aid of tlie conspiracy charged. By
analogy, then, the statute of limitations begins to run
against the several counts of the indictment here from
'the date of the delivery, through the mails, of the letters

there set out, but only if these letters, or any of them,

were in furtherance of the device indicted.

'Since all these letters were delivered within three

years of the retu,tn of the true bill, one is brought back
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immediately to the fundamental question, which has been
before the Court from the beginning: Is there any evi-

dence from which the jury may find that these letters

were delivered "for the purpose of executing the fraudu-

lent scheme"? (See Merrill v. United States, {C.C.A., 9th

Cir.) 92 Fed. {2d) 395, at 396)

We take it to be the law that implicit in the ver-

dict here is a "finding beyond reasonable doubt that

appellants continued to participate in the alleged con-

spiracy or scheme to defraud" after April 13, 1932, and
during the period of the indictment letters. (Compare
Buhler v. United States, {C.C.A., 9th Cir.) 33 Fed. {2d)

382, at 385.) We also accept as a premise that "the de-

fendants are presumed to be innocent until they are

proved beyond a reasonable doubt to be guilty," (See

Fain v. United States, {C.C.A., 8th Cir.) 209 Fed. 525, at

533), a rule of proof binding upon the United States alike

in prosecutions for unlawful conspiracies as well as under
Section 338, Title 18, of the United States Code. Such
were the instructions on this point given by the trial

court at bar, and MTithout exception. (R. 1060, 1061, 1066-

1067, 1072-1073)

In other words, the Hyde and Brown cases, in unmis-
takable terms, require the United States, upon a prosecu-
tion for an unlawful conspiracy, to prove beyond a rea-

sonable doubt an overt act by the conspirators witliin the

period of limitations. Therefore, if these cases are author-
ity at bar, an equal burden rests upon the Government to

prove that the indict meiit letters were mailed in further-
ance\ of the scheme described, that is, that the overt acts

alleged by these uses of the mails were beyond a reason-

able doubt m aid of the fraudulent scheme condemned.

Conversely, the rule of the Hyde and Brown cases

is that, if the proof fails to show the overt acts assigned
to be in furtherance of the conspiracy charged, then the

prosecution has failed to make its case, and a conviction

is unwarranted. Hence, by analogy, if the case at bar
fails to show beyond a reasonable doubt that the indict-
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ment letters were delivered in furtherance of the device

described, then the appellee here has failed to prove its

case, and the conviction of the appellants must be set

aside.

Such is the plain language of the opinion already

filed in this Court on October 19, 1937. (See Merrill v.

United States, {C.C.A., 9th Cir.) 92 Fed. {2d) 395) Such
must be, we repeat, the certain result of the rule of Hyde
V. United States and Broivn v. Elliott, and, as well, of the

unbroken line of decisions following these cases.

In Hyde v. United States, 225 U. S. 347, 32 S. Ct.

Rep. 793, 56 L. ed. 1114, the conspiracy charged was to

defraud the United States of certain public lands by

various specified fraudulent practices. Successive overt

acts in furtherance of the conspiracy were assigned. A
defense was the statute of limitations; the contention of

the defendants was that the bar began "to run from
the last overt act within three years from the formation

of the conspiracy within which there was conscious par-

ticipation." (See 225 U. S. 369, 56 L. ed. 1127)

In Brown v. Elliott, 225 U. S. 392, 32 S. Ct. Rep. 812,

56 L. ed. 1136, the indictment was for a conspiracy to

offend against Section 5480, Revised Statutes of the

United States, by devising a scheme to defraud, to be

effected by the use of the mails. Successive overt acts,

such as the renting of a post office box, etc. were as-

signed. A defense here was likewise the bar of the

statute.

Two points were ruled by these decisions: (1), in

both cases, that against a charge of conspiracy the three

years limited for prosecution begin to run from the date

of the last overt act in aid of the unlawful combination;

and (2), in the Hyde case, that as against a single con-

spirator, the statute is set in motion from the mo-
ment of his affirmative withdrawal from the unlawful
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undertaking, O'therwise still in process of execution by his

former fellows. In the latter case there was involved no
question of a termination of the conspiracy itself, by
abandonment or full fruition.

By the conspirators, other than Schneider, the evi-

dence in the Hyde case affirmatively showed that the

enterprise was being actively furthered from day to day
well within three years of the return of the indictment;

one further question presented was whether Schneider,

once a confederate in the unlawful undertaking, which w^as

yet confessedly alive, had withdrawn more than three

years earlier.

Consideration of this question, not touched upon in

the Brown case, we shall reserve for the moment. The
statute of limitations will first be discussed.

{a) The statute under the Hyde and Brown cases.

Both decisions are implicit that there must be proof
beyond a reasonable doubt of the scheme or conspir-

acy within the period of the statute; else, the prose-

cution has failed. The Supreme Court in the Hyde
case approved that paragraph of the charge of the

trial court to the effect that Schneider might be con-

victed, (1) if the conspirac}^ beyond the three-year bar
contemplated that ''acts should be done from time to

time through a series of years until the purpose of the

conspiracy should be accomplished," and (2) if such acts

within three years of the indictment actually were per-

formed in aid of 'the unlawful agreement, before Schneider
had withdrawn. (See 225 11. S. 368, 56 L. ed. 1126, 1127)

Plainl}^ proof beyond a reasonable doubt of the

second hypothesis was as essential as of the first. Plainly,

too, this instruction was predicated, and the decision of

the Supreme Court on this point was turned, upon a
finding from the abundant evidence in the record that

the original combination effected to defraud the United
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States was still in process of execution within the statu-

tory period.

Otherwise, there is no import to the quotation made
by the appellee {Pet. for Rehearing and Supp. Br., pp.
7-8) and relied upon as well for that matter by the

appellants, both in their written opposition to that peti-

tion and now (225 U. 8. 369, 56 L. ed. 1127)

:

*'The conspiracy accomplished or having a dis-

tinct period of accomplishment is different from one

that is to be continuous. If it may continue, it

would seem necessarily to follow the relation of the

conspirators to it must continue, being to it during
its life as it was to it the moment it was brought
into life. If each conspirator was the agent of the

others at the latter time, he remains an agent during
all of the former time. This view does not, as it is

contended, take the defense of the statute of limita-

tions from conspiracies. It alloivs it to all, hut makes
its application different." (italics ours.)

The plain meaning of this language is that, if it appears
from the evidence an unlawful conspiracy is at an end,

either by abandonment or because its object has been at-

tained, from the moment of that accomplishment the

statute begins to run.

It is equally clear from this language and from this

decision that proof of the existence of the conspiracy with-

in the period of the statute and beyond a reasonable doubt

is as requisite to a conviction on an indictment drawn
under Section 88, Title 18, United States Code, as in any
other criminal case. Proof of the commission of the crime

within three years of the date of the indictment and
beyond a reasonable doubt is essential. The Brown case

is even clearer to this point.

There, quoting first from United States v. Kissel,

218 U. S. 601, 31 S. Ct. Rep. 124, 54 L. ed. 1168, the Court
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says of the statute and its application to a charge of

conspiracy (225 U. S. 400, 56 L. ed. 1140)

:

"We there said, distinguishing a crime from its

results: 'But when the plot contemplates bringing to

pass a continuous result that will not continue with-

out the continuous co-operation of the conspirators

to keep it up, and there is such continuous co-opera-

tion. ..." (italics ours)

Again, this language is meaningless unless the Court
meant that proof of the conspiracy charged beyond a rea-

sonable doubt must be brought down to a time within the

statute. Its citation with approval of Lo-nabaugh v. United

States, {C.C.A., 8th Cir.) 179 Fed. 476, immediately fol-

lowing, is decisive.

There it was written (179 Fed. 478) and by the Su-

preme Court in the Broiun case approved (225 U. S. 401,

56 L. ed. 1140)

:

"... and so the period of limitation must be

computed from the date of the overt act rather than

the formation of the conspiracy. And where during

the existence of the conspiracy there are successive

overt acts, the period of limitation must he computed
from the date of the last of them of which there is

appropriate allegation and proof, ..." (italics ours)

These decisions hold that, if there be no proof

beyond a reasonable doubt of an overt act in furtherance

of the conspiracy within three years, then the statute

runs from the date of the last overt act beyond that time
which furthered the conspiracy and of which there is such
proof. But the prosecution is barred in that event, of

course. So, if the rule be applied on this appeal, this

prosecution is barred; for there is no evidence any in-

dictment letter was mailed in aid of the device alleged.

This necessary proof is entirely wanting.
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If this conclusion be sound, and we earnestly submit
it as such, then the analogy to the prosecution at bar, if

there be one, is plain. We apply that rule.

As against the charge in this indictment, the statute

is computed from the date of the overt acts assigned,

viz: of any indictment letter delivered through the mails

beyond a reasonable doubt "for the purpose of executing

such scheme or artifice or attempting so to do,". Section

338, Title 18, United States Code. If there be no such

proof, then no indictment letter was delivered to further

the device described, and the statute is referable to an
earlier letter.

Of course as this Court has already said {Merrill v.

United States, {C.C.A., 9th Cir.) 92 Fed. {2d) 395) : if

there be no evidence at all in the record from which the

existence of the device at the time of the indictment let-

ters can be found beyond a reasonable doubt, then there

is no device to be aided by these letters. None of them is

in furtherance of the scheme or an overt act within the

rule of the Hyde and Brown cases. The statute has fully

run in the appellants' favor; or the case of the appellee

has not been made out. The choice of phraseology is not

material, the result is the same.

Any other analysis of the Hyde and Brown cases

entirely overlooks the facts ruled there; any other appli-

cation of these decisions is to misconstrue the plain mean-
ing of plain words. The history of these cases in the

federal courts since fully sustains the views here ex-

pressed.

{h) Withdrawal by accomplishment or abandonment
under the Hyde case.

To turn first to the earlier Lonabaugh case: the

conspiracy there was to defraud the United States by
procuring patents for Government lands in Wyoming
based upon fraudulent land office entries. The overt
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acts assigned fell into two groups: (1) false entries

made in the land office by individual entrjonen, pre-

sumably for themselves, but in reality for a corpora-

tion, all more than three years beyond the return of the

indictment; and (2) the acceptance of the patents de-

livered by the land office, after their record there, their

subsequent further recording in the various counties of

Wyoming, the conveyances to the corporation, payment,
etc., all within the three year period.

A conviction below resulted upon the theory that the

acts done subsequent to the recording in the land office

were in fraud of the United States and, therefore, in

furtherance of the conspiracy. On appeal this judgment
was reversed. The Court of Appeals for the Eighth Cir-

cuit held (1) that from the evidence it appeared the fraud
was accomplished by the recording of the patents in the

land office; (2) that what followed among the conspira-

tors to apportion between them the fruits of the fraud
could not further a conspiracy already concluded; and,

(3) that the statute of limitations, therefore, began to

run from the last overt acts which aided the conspiracy,

that is, which preceded recording in the land office.

In point, the opinion says of what was done within

three years of the return of the indictment, by that instru-

ment assigned as the overt acts of the conspirators (179

Fed. 479)

:

"But were they done to effect the object of the

conspiracy; that is, to defraud the United States of

the possession and title? This depends upon whether
or not that object had been effected before those acts

were done. If it had, the answer must be in the

negative, because of the obvious inconsistence in

treating an object already effected as still requiring

something to be done to effect it."

The obvious application of the rule and reason of the

Lonabaugh case to the record reviewed on this appeal
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demands little further comment. By analogy if the Hyde
and Broivn cases are authorities at bar, then the Lona-
haugh case, which the Hyde and Brown cases have fol-

lowed and approved, is likewise controlling.

This decision alone, applied to the facts here, com-
mands the reversal of the judgments of conviction. The
scheme to defraud, which is alleged, was accomplished
or laid aside before the indictment letters were written.

There is no room for disagreement. The plain

statement of the law written in the LonabaugJi case works
an equally plain result on this appeal. The opinion al-

ready filed in this Court is right; no use of the mails, as

this indictment charges, could further the scheme, which
this indictment describes, for the very short and simple

reason that that scheme did not exist when the letters

were delivered.

But the question is pressed whether there is any such

accomplishment or abandonment shown as will satisfy

the rule of the Hyde case. In this circuit the answer has

been given in language leaving little room for the fur-

ther argument of counsel.

Much of the opinion of this Court in Buhler v.

United States, {C.C.A., 9th Cir.) 33 Fed. {2d) 382, at

384-385 is directly in point, notwithstanding that there,

confessedly, the scheme was in existence throughout all

the period of the indictment letters, and the only question

was whether a single defendant, the appellant Buhler,

had withdrawn beyond the three year bar, and within

the meaning of the Hyde and Brown cases. In ruling that

Buhler was entitled to exoneration, this Court reviewed

the entire scope and meaning of the Hyde decision and
wrote in point (33 Fed. {2d) 384)

:

**.
. . The formation of a criminal conspiracy or

adherence to a criminal scheme may be shown by
evidence either direct or circumstantial, in practice
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often taking a wide range, and we see no reason why
the withdrawal should not be held susceptible to

proof of the same character, ..."

At the same time it was also recognized that (33 Fed.

{2d) 384)

:

"... the mere failure to perform an overt act

in furtherance of the conspiracy, or mere inactivity

not inconsistent with the theory of continuing ad-

herence, would not of itself necessarily import with-

drawal. '

'

But the appellant Buhler, to avoid the consequences

otherwise following upon proof of mere inactivity, took

the stand and himself testified positively to his con-

nection with the device charged. This Court comments
that "there is no evidence to the contrary." (See 33

Fed. {2d) 385)

He also testified to the date and manner of his with-

drawal or separation from the enterprise. Again this

Court repeats its comment that "there is no evidence to

the contrary." (See 33 Fed. {2d) 385)

It was in the Buhler case contended by the Govern-
ment that conspirators, once partners in crime, were not

absolved from guilt by the statute of limitations, "until

there was a dissolution of such partnership," and, as to

the appellant Buhler, until he had communicated, by act

or word, to his associates his decision to withdraw.

So, in the case at bar, the Government argues that

the partnership, which it urges between the appellants

and their associates, could not be laid aside short of some
act akin to a further positive agreement between the part-

ners to cease their activities, even then that the question

of the dissolution is one of fact for the jury.

The answer of this Court to this contention, returned
in the Buhler case, is entirely in point on this appeal.
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It must be borne in mind, by way of preliminary, that

the actual proof for the prosecution reaches no further

than 'September 1931; by the appellants the Government
has proved no stock sales after that time.

The testimony of Charles S. Merrill, of Clarence
Merrill, of Thomas S. Merrill, of Lloyd M. Croxford,
and of others that the stock selling campaign was aban-
doned long before the period of the indictment letters

stands in this record without contradiction exactly as in

the Buhler case did the testimony of Buhler stand unre-

futed by the Government witnesses to the point of his

withdrawal some three years and forty-four days before

indictment.

In the Buhler case there was not as much reason

for accepting the naked testimony of the defendant Buhler,

apparently without corroboration elsewhere in the record,

as there is on this appeal for the acceptance of the

statements of Charles S. MerrOl and Clarence Merrill,

corroborated as they are by all of the evidence in the

case to the point that stock sales ceased by September
1931.

Yet, of the conclusive effect of the unsupported tes-

timony of Buhler, standing without contradiction by the

Government's case, this Court wrote (33 Fed. {2d) 385):

"... Unless an express declaration in words
is indispensable—and this the government does not

assert—we hardly see what more could have been

done to effect a 'dissolution of the partnership,'

or to more fully advise the other parties of appel-

lant's withdrawal."

We suggest that the appellants here could have done

nothing more certainly declaratory of their abandonment
of their enterprises than actually to stop stock sales. We
suggest that no more affirmative renunciation of a de-
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sign to sell stock can be had than the actual cessation

of such sales, in no wise or manner resumed at any time

after September 1931.

Again, unless an express and formal agreement be-

tween the appellants and their associates is indispensable
-—and the Government has not yet made this contention

—then the appellants did all that there was to be done
affirmatively when their salesmen were recalled and no
longer importuned prospects, when their stock was taken

off the market. The Government has not, up to this

moment, suggested what else could have been done, nor

what additional acts of the appellants would have consti-

tuted the affirmative renunciation, which its counsel have
argued is necessary.

But, if Buhler under the circumstances of his case

could do no more than cease his sales activities and leave

the scene of his efforts in order to announce his repu-

diation of the scheme condemned, appellants have like-

wise, certainly and for all jiurposes within the rule of

the Hyde, Brown, Lonahaugh and Buhler cases, abandon-
ed their plans and put an end to the device, which the

indictment has condemned, by withdrawing from the field

and ceasing not only sales but collections and all similar

efforts.

The Government has not proved its case beyond a

reasonable doubt. To the contrary, by failing to prove
any facts inconsistent (1), as in the Buhler case, with the

testimony of Charles S. Merrill and others for the defense,

and (2), as in the Buhler case, with the date fixed by the

appellants, viz: September 1931, for the consummation or

abandonment of their stock sales plans, there is to be

read in the record no evidence from which the jury could

find beyond a reasonable doubt, or otherwise, that the

device was. alive after April 13, 1932.

If the uncontradicted and naked testimony of Buhler
sufficed in his case to establish his defense as a matter
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of law, then the uncontradicted and repeatedly corrobor-

ated testimony of the appellants that their plans were
ended and laid to one side seven months before the in-

dictment letters were written, leaves in this record no
shred of proof to sustain a conviction to the contrary and
beyond a reasonable doubt. We respectfully submit other

of the innumerable decisions which point with unanimity
to this conclusion,

(c) The authorities generally in point with the Hyde,
Brown and Lonabaugh cases.

In Bowers v. United States, {C.C.A., 9th Cir.) 244

Fed. 641, the device asserted originated beyond the bar
of the statute; that is, before January 10, 1910. The in-

dictment was returned January 10, 1913. The proof

showed that the defendant was carrying on his enterprise,

however, through 1910, and that as late as April 1914,

after indictment, was furthering his sales.

The opinion is explicit that "if the scheme or arti-

fice was devised more than three years prior to the re-

turn of the indictment, hut was in existence and the de-

fendant was operating' under it within three years, the

case would be without the statute of limitations and might
be prosecuted." (italics ours) (See 244 Fed. 648) This

is, indeed, the very contention which the appellants make
here. There is not a scintilla of evidence that the artifice

charged in this indictment was in existence or that any
of the appellants were operating under it within three

years of April 13, 1932.

In the earlier case of Mitchell v. United States,

{C.C.A., 9th Cir.) 196 Fed. 874, the rule of the Bowers
case is foreshadowed. This Court there approved an in-

struction that even though the artifice were devised "more
than three years prior to the return of the indictment",

yet the case would be without the statute of limitations

if the "scheme or artifice was still in existence and the

defendant was operating under it within the three years".
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(See 196 Fed. 877) Compare Jones v. United States,

{C.C.A., 9th Cir.) 179 Fed. 584, at 609-610. In the record

at bar there is no vestige of evidence to which such an
instruction may be applied. Therefore, as a matter of

law for want of such evidence this prosecution is barred.

The case of Meyer v. United States, {C.C.A., 9th Cir.)

220 Fed. 800, decided February 15, 1915, again states the

rule of tliis circuit upon the authoritv particularly of

United States v. Kissel, 218 U. S. 601, 31 S. Ct. Rep.' 124,

54 L. ed. 1168, and of the Brown and Lonabaugh cases

already discussed at length in this brief. That rule is in

this Court (220 Fed. 803) :

"It would seem, therefore, that so long as it may
be shown that the conspirators are acting together

for the common purpose comprehended by the scheme
formed and entered upon with the view to defraud

the government, and have, while so acting together,

committed some overt act to effectuate the purpose,

all luithin the three years prior to the finding of the

indictment, the statute has not rim." (italics ours)

By this decision this Court expressly approved and
adopted the rule and reasoning of the Lonabaugh case,

which is cited as authority.

In Wilson v. United States, {C.C.A., 2nd Cir.) 190

Fed. 427, the indictment drawn under Section 5480, Re-
vised Statutes, with a conspiracy count as well, involved

the sale of corporate stock alleged by the government to

have been effected by fraudulent pretenses. In the course

of its opinion, the court comments that, although a con-

spiracy "to dispose of a large amount of stock to whomever
may be induced to buy", necessarily contemplates a "con-
tinuance of selling until the amount of stock controlled by
the conspirators shall be sold", yet such a conspiracy con-

tinues only "until the conspirators cease disposing of the

stock or give up the scheme". (See 190 Fed. 435-436) Pre-
cisely, the record reviewed on this appeal discloses affir-

matively that the appellants not only ceased disposing of
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Merrill stock in September lOol, but then gave up all idea

of so doing. A state of fact more exactly satisfying the

rule and the condition of the Wilson case may not be stated.

In Hedderly v. United States, {C.C.A., 9th Cir.) 193

Fed. 561, the indictment reviewed by this Court, filed

April 9, 1906, charged a conspiracy to defraud the United

States of certain public lands beginning "some time in

the year of our Lord 1901, and from thence down to and
inclusive of the 26th day of August, 1904". The commis-
sion of overt acts was also assigned "extending down to

August 26, 1904." (See 193 Fed. 569) In commenting
upon the sufficiency of the case made by the prosecution

to sustain this charge, this Court wrote (193 Fed. 569) :

"The evidence adduced upon the trial conforms

to these dates."

The indictment at bar charges the duration of the arti-

fice or conspiracy described "continuously and at all

times through the period of time from March 27, 1928 to

March 20, 1934" (R. 3.) But the evidence in the record,

particularly that offered by the appellee, does not, within

the language of the Hedderly case, conform to these dates.

The prosecution in the evidence has hinted at no artifice

carried over beyond September 1931.

In Ware v. United States, {C.C.A., 8th Cir.) 154 Fed.

577, the indictment was for a conspiracy to defraud the

United States of public lands under the homestead laws.

There was evidence of this conspiracy and of an overt

act in furtherance thereof, "more than three years be-

fore the indictments were filed." There was also "sub-

stantial evidence that mthin the three years" one of the

conspirators connnitted other overt acts in furtherance

of the earlier agreement with Ware. Ware requested a

])eremptory instruction that as to him the prosecution was
barred by the statute. (See 154 Fed. 578-579) After first

ruling that the "existence of the conspiracy and the con-

\
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scious participation of the defendant therein within the

three years are indispensable to the maintainanee of such

a prosecution"; the opinion continues that, "if these facts

are established by competent evidence, such a prosecu-

tion may be sustained." (See 154 Fed. 579) At bar by

no evidence at all is the existence of the artifice indicted

proved within the period of the indictment letters. Rather

all the evidence points clearly the other way, that the

design to sell the Merrill stock was concluded or put aside

months before the first indictment letter was mailed.

In Breese v. United States, {C.C.A., Uh Cir.) 203

Fed. 824, the indictment was for a conspiracy to embezzle

the funds of a national bank, originating more than three

years before the indictment. There was evidence of this

fact and also ''of acts done within three years by the dif-

ferent defendants, with the knowledge and the consent

of the others, in pursuance of and to carry out all the

purposes of the original conspiracy." (See 203 Fed. 831)

The case for the prosecution was, therefore, sustained in

point of law. The Hyde case was cited. Here the defi-

ciencies of the record submitted on this appeal are em-
phasized. The case against these appellants shows no act

"done within three years" by any defendant or by any
person for whom they are responsible "in pursuance of",

or "to carry out the purpose of the original conspiracy,"

or device. The presence of such evidence sustained the

Government in the Breese case ; the absence of this essen-

tial proof should reverse the conviction at bar.

In De Luca v. United States, {C.C.A., 2nd Cir.) 299

Fed. 741, the indictment was for conspiracy to defraud
the United 'States by removing twenty cases of opium
from a bonded warehouse without payment of the import
duty. Various overt acts were assigned in the indictment.

Upon the authority, among other decisions, of the Lona-
haugli case, an overt act was defined to be "one which
tends to further the conspiracy." Otherwise, "it is not
an overt act, no matter what it may be called." (See
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299 Fed. 745) The paragraph of the opinion here con-

cludes :

*' ... no act can further the conspiracy which
transpires after the end of the conspiracy."

The indictment letters, by whatever name they may be

called, could not further the artifice or device alleged, be-

cause, when these letters were sent through the mails, that

device was ended. The opinion in the De Luca case em-
phasizes the application of the Lonahaugh decision and
the correctness of our conclusion at bar.

CONCLUSION

If the fraud denounced by Section 338, United States

Code, is the fraud so well and commonly known in the

civil law, and we respectfully submit that it is (see

United States v. Broivn, {C.C.A., 2nd Cir.) 79 Fed. {2d)

321 at 325); if "obtaining money or property by means
of false or fraudulent pretenses, representations, or prom-
ises," as forbidden by this same statute, involves simply

deceit as at conmion law, and we believe most certainly

that it does (see Foshay v. United States, {C.C.A., Sth

Cir.) 68 Fed. {2d) 205, at 211); then a fraudulent device

accomplished or abandoned cannot be furthered by any-

thing which may be done thereafter. There can be no
distinction here where the mails may have been used. The
crime is in the formulation of the artifice by the use of

the "post office establishment of the United States" to

further a living, pulsating, active device.

Without the device, there is no crime. With the arti-

fice dead, whether by abandonment or withdrawal there-

from of the conspirators, or otherwise, the use of the

mails is not forbidden in the course of their ordinary

business. It matters not at bar that the fruits of the

stock sales may have gone into the operations of the Mer-
rill and its affiliated corporations. The mere continuance

of the results of a crime, if crime there ever were, does

not constitute the crime. (See United States v. Irvine,
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98 IJ. S. 450, 25 L. ed. 193; Meyer v. United States,

{C.C.A., 9th Cir.) 220 Fed. 800.)

We may concede for present purposes that the fruits

of the stock sales, which were concluded by September
1931, went in a large part into the mortuaries, which the

appellants and their associates established. For a like pur-

pose we may also concede that the appellants have since

continuously operated these mortuaries and conducted
through their corporations the usual business of under-
takers and of undertaking establishments, that they are yet

interested in this business as the owners of stock in their

corporations, as officers thereof, as executives, and as

employes.

Yet, thereby, the design to sell stock, which the

indictment has charged, is not projected indefinitely into

the future after September 1931. With the end of that

enterprise affirmatively established, comes the end of any
artifice which this indictment comprehends. And with the

end of that artifice established, the mailing of no letter

thereafter of the nature, kind and character of the in-

dictment letters at bar can under any view of the case

be said to be "for the purpose of executing such scheme
or artifice or attempting so to do." (See Section 338,

Title 18, United States Code.)

In the case of Marino v. United States, {C.C.A., 9th

Cir.) 91 Fed. {2d) 691 at 695, and in Coates v. United
States, {C.C.A., 9th Cir.) 59 Fed. {2d) 173, at 174, this

Court held

:

"... a conspiracy once established is presumed to

continue until the contrary is established."

Each of these cases conclusively sustains appellants' con-

tention. The artifice alleged in the indictment is shown to

have been abandoned, terminated and accomplished by Sep-
tember 15, 1931.
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Where the proof shows the entire history of the

alleged artifice, its beginning, its course, its scope, and
its end there is no presumption, there is no inference,

there is no legitimate speculation, which can supply the

glaring absence of competent and substantial proof be-

yond a reasonable doubt. To furnish such evidence is the

burden of the prosecution at bar. The plain right of the

accused to demand such proof can not be frittered away
by the sophistry of a vague and indefinite suggestion

that somehow evidence of a plan to sell Merrill stock

in 1931 exists in 1932 in aid of the appellee's case. Without
proof, and faced with a positive affirmative showing to the

contrary that in September 1931 this design entirely ended,

the prosecution fails.

The opinion of October 19, 1937, correctly applied

the law to the facts and directed the reversal of the case.

We earnestly urge that this Court adhere to that de-

cision.
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